UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

------------------------------------ X EXHIBIT G
JOHN PRISONER (98-A-1234),
: MEMORANDUM,
Petitioner, : JUDGMENT & ORDER
: DISMISSING FOR
—agang — : LACK OF TIMELINESS
: 00-CV-0000
FREDERICK WARDEN, Superintendent of
Peasantville Correctiond Facility,
Respondent.
____________________________________ X
, Didtrict Judge:

For the reasons described below, the petition for awrit of habeas corpusis dismissed astime-
barred. No hearing in this matter is necessary.
l. Law

Congress has set a one-year period of limitations for the filing of an gpplication for awrit of






time during which a gtate prisoner attempits, through proper use of state procedures, to exhaust Sate
court remedies with regard to a particular post-conviction gpplication. See Bennett v. Artuz, 199 F.3d

116, 120 (2d Cir. 1999), aff d



Court of Appedsfor the Second Circuit has stated that “an attorney’s conduct, if it is sufficiently
egregious, may condtitute the sort of ‘extraordinary circumstances' that would justify the application of
equitable tolling to the one-year limitations period of AEDPA.” Baldayaque v. United Sates, No.
02-2611, 2003 U.S. App. LEXI1S 15063, at *17 (2d Cir. July 30, 2003); compare Smaldone, 273
F.3d at 138-39 (attorney calculation error does not justify equitable tolling).

A certificate of gppedability may be granted with repect to any one of petitioner’s clams only
if petitioner can make a subgtantid showing of the denid of acondtitutiond right. Petitioner has aright
to seek a certificate of appedability from the Court of Appeals for the Second Circuit. See 28 U.S.C.
§ 2253; Miller-El v. Cockrell, 123 S.Ct. 1029 (2003).

II. Application

[Computation of days expired, statutory and equitable tolling.]

Petitioner was not prevented from filing his petition by any State action in violation of the
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